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CB11-04/12 Mindarie Regional Council - New Establishment Agreement 

File Ref: 4603 – 12/29623 
Responsible Officer: Director, City Businesses  
Disclosure of Interest: Nil 
Attachments: 2          
 

Issue 

To seek endorsement of a new Establishment Agreement for the Mindarie Regional Council 
(MRC) and note the current status of negotiations underway in regard to the withdrawal of 
the City of Stirling. 
 

Background 

Following the application by the City of Stirling for an Interlocutory Injunction in the Supreme 
Court of Western Australia in June 2010, a mediated Heads of Agreement was reached and 
was considered by the Council at a Special Council Meeting on 10 August 2010 (CR01-
08/10). 
 
Since this Heads of Agreement was signed and adopted by all MRC Member Councils, all 
parties have acted in good faith and considerable effort has been invested in progressing the 
withdrawal of the City of Stirling from the Mindarie Regional Council. This has included the 
two major components of: 

 The drafting of an Establishment Agreement to set the governing parameters for the 
future Membership of the MRC, led by the MRC Strategic Projects Committee (MRC 
SPC) Chaired by the City’s Director City Businesses; and 

 Undertaking the valuation process of the MRC to adjust the assets and liabilities of the 
MRC. 

 
At present the process of withdrawal is nearing conclusion with the current Ministerial 
deadline being 31 March 2012. It is noted that a one month extension has been raised by the 
MRC Chief Executive Officer (MRC CEO) with both the City of Stirling’s Chief Executive 
Office Stuart Jardine and the Minister on this issue, who have both agreed that the extension 
is warranted. Correspondence has been sent by the MRC CEO to the Minister formally 
requesting the extension. 
 
The final draft Establishment Agreement for Council consideration is as Attachment 1. 

Detail 

The Establishment Agreement is proposed to be presented to the Minister in place of the 
current Constitution Agreement to address one of the requirements of section 699 (3)(b)(i) 
and (ii) of the Local Government Act 1960 to facilitate the withdrawal of the City of Stirling 
from the MRC. The other requirement is the adjustment of assets and liabilities of the MRC, 
which will be considered by the MRC Council at a special meeting to be held on Wednesday 
28 March 2012. 
 
The Establishment Agreement as attached, has been drafted by Woodhouse Legal for the 
MRC, and has been developed, refined and finalised by Administration representatives from 
all Councils via the MRC Strategic Projects Committee. It is noted that a new Establishment 
Agreement for the MRC has been in development since 2002, however consensus has not 
been achieved previously for it to have been finalised for consideration and adoption. 
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Since the withdrawal of the City of Stirling has been initiated, the importance of a more 
contemporary and detailed governance framework within the Agreement has been 
highlighted as necessary. Many months of detailed discussions and workshopping of the 
draft Agreement has occurred, in particular in relation to the following matters: 
 

 Clause 9: Dealing with a Deficit or Surplus; 

 Clause 11: Winding Up; 

 Clause 12: Withdrawal of a Participant; and 

 Clause 14: Participant’s Obligation to Deliver Waste to the MRC, including a 
procedure for Exemptions. 

 
The Agreement from a City of Wanneroo Administration perspective has provisions made for 
many elements that are supportive of a new business direction for the regional council such 
as: 

 Delivering or facilitating a wide range of services on regional basis (see Clause 5: 
Regional Purposes and Clause 6: Objectives); 

 Elected Member tenure is aligned to biennial ordinary elections (see Clause 8: 
The Council), and allows for the appointment of Deputy members; 

 Dealing with a surplus or deficit is aligned annually to the Audited Financial 
Reports, with a process for distribution and/or collection of funds being outlined 
(see Clause 9); and 

 Matters such as seeking an exemption, or seeking a withdrawal or winding up of 
the MRC are now no longer silent, with specific processes outlined based 
primarily on the business impact of the action against individual members and on 
the MRC. 

 
In relation to the second component of the withdrawal process, that of the valuation of assets 
and liabilities of the MRC to inform the negotiation of a settlement, a Special Council Meeting 
of MRC was held on Wednesday 28 March 2012. At this meeting a resolution (unconfirmed) 
was adopted as per the following: 
 
1. The PricewaterhouseCoopers Stage 2 (Report in relation to the City of Stirling's 

withdrawal from the MRC) dated 3 August 2011 be received. 
 
2. The City of Stirling be advised that with respect to the resolution of its Council of 13 

December 2011: 
 
a. the offer to withdraw its requirement that any agreement must be accompanied by the 

City of Stirling ceasing to be a guarantor under the Deed of Guarantee with BioVision 
made on 21 November 2007" is acknowledged; . 

b.  the offer to accept a payout based on a discount of 25% on the PWC averaged 
valuation is not accepted.  

 
3. The City of Stirling be advised that the MRC is prepared to negotiate an agreement for its 

withdrawal pursuant to section 699 of the Local Government Act 1960 on the basis that 
the City of Stirling: 
 
a. be paid no more than its: 

(i) paid-in capital contributions ($840,000); and 
(ii) share of the Members Revenue Equalisation Reserve i.e. unders/overs account 

($670,000); 
from current accumulated Mindarie Regional Council funds; 

b. not be released from its liabilities under the Resource Recovery Facility guarantee to 
BioVision; 
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c. retain its post closure liabilities for the Tamala Park landfill, including but not limited to 
remediation and rehabilitation on the landfill site and other lands potentially affected,  
in proportion to the tonnes tipped to the total of members tonnes over the life of the 
landfill; 

d. retain its ownership share in the land at the Tamala Park landfill site: 
e. should the value of the land assets exceed liabilities post the closure of the Tamala 

Park land-fill site, then ten City of Stirling shall receive a portion of that net asset 
value proportional to their period as members of the Mindarie Regional Council; and 

f. the outcome of the negotiations be the subject of a separate report to Council.  
 
4.  Council’s resolution is significantly different from that recommended by officers for the 

following reasons : 
 

a. The MRC has not raised its fees to the levels used in the PricewaterhouseCoopers 
(PWC) computations, so the values assumed in those computations will not be 
achieved. 
 

b. The City of Stirling's interest in MRC is an unmarketable minority interest in a regional 
council that has little or no commercial value insofar as the interest is incapable of 
being sold or sold for the PWC value to a purchaser. 
 

c. The City of Stirling's withdrawal will create diseconomies of scale for the remaining 
members: the fixed costs of the operations, which are a high proportion of the total 
costs, will be spread across fewer local governments and, consequently, the 
remaining local governments will pay higher tipping fees.  

 
d. The City of Stirling's withdrawal will result in the substantial operating costs of the 

Resource Recovery Facility being spread across fewer councils, which will suffer an 
increased financial burden for the life of the contract. 

 
e. The City of Stirling has not offered any compensation to the remaining members for 

the increased tipping fees and RRF costs. 
 

f.  A proposal that the remaining members of MRC intend to enter into a new 
Establishment Agreement under which a departing member will be paid only: 

 
(i) its capital contributions; and 
(ii)  its share of the Members Revenue Equalisation Reserve (ie unders/overs 

account) 
 
suggests that it is fair and equitable that City of Stirling should withdraw on a similar 
basis.”. 

Consultation 

Significant consultation has occurred between the Administrations of the six Member 
Councils excluding the City of Stirling, inclusive of financial and legal Officers, over nearly an 
18 month timeframe. 

Comment 

As the new Establishment Agreement sets out the governance and the roles of the member 
Councils it will require consideration and adoption by each of the member councils of MRC. 
 
During recent discussions surrounding the withdrawal process, the notion of a “Cooperative 
Model” was introduced by the Town of Cambridge as an alternative option in relation to the 
adjustment of assets and liabilities of the City of Stirling’s interest in MRC.   
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Following in-house legal investigation it is considered that the MRC is not, and could not be 
considered a ‘Co-op’ as it fails to meet the basic legal standards required for a Co-op under 
the Co-operatives Act 2009 (Co-op Act). An alternative Clause 12 (See Attachment 2) to the 
Agreement was drafted by the MRC to accommodate the adjustment of MRC’s assets and 
liabilities based on this methodology as presented by the Town of Cambridge, however the 
MRC SPC did not support this alternative clause, and as such it is not reflected or included 
within the current Agreement presented for consideration.  
 
However given the resolution passed at the Special MRC Meeting on Wednesday 28 March 
2012 supporting a consistent withdrawal methodology for all members, it is recommended 
that the alternative clause be included in the agreement. The specific recommendation part 
indicated: 
 

“A proposal that the remaining members of MRC intend to enter into a new 
Establishment Agreement under which a departing member will be paid only: 

(i) its capital contributions; and 
(ii)  its share of the Members Revenue Equalisation Reserve (ie unders/overs 

account) 
suggests that it is fair and equitable that City of Stirling should withdraw on a similar 
basis.” 

 
Administration is thus supportive of the adoption of the attached Establishment Agreement, 
with the alternative Clause 12 inserted, having been involved intimately with its development 
and refinement to this final version. If Council are not supportive of this new Agreement, then 
an alternative recommendation is required to be adopted whereby seeking approval for a 
Deed of Variation of the current Constitution Agreement to be created, addressing the 
requirements of the sections of the Local Government Act 1960 to enable the withdrawal of 
the City of Stirling. 

Statutory Compliance 

The Establishment Agreement is to address one of the requirements of section 699 (3)(b)(i) 
and (ii) of the Local Government Act 1960 in relation to the withdrawal of the City of Stirling, 
and as per the Heads of Agreement reached as a mediated outcome of Interlocutory 
Injuction in the Supreme Court of Western Australia in June 2010. 
 

Strategic Implications 

The proposal accords with the following Outcome Objective of the City’s Strategic Plan 2006 
– 2021: 

 “4 Governance 

4.3 Deliver excellence in business performance and service provision” 
 

Policy Implications 

Nil 

Financial Implications 

Nil 

Voting Requirements 

Simple Majority 
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Recommendation 

That Council:- 

1. SUPPORTS in principle an Establishment Agreement in the same or similar 
terms to that dated March 2012 as in Attachment 1 with the inclusion of the 
alternative Clause 12 as in Attachment 2: 

2. AUTHORISES the Mayor and the Chief Executive Officer to sign the 
Establishment Agreement under the Common Seal, in the event that the 
withdrawal and the terms of the withdrawal of the City of Stirling are agreed and 
finalised; 

3. In addition to 1. and 2. above APPROVES that a Deed of Variation of the 
Constitution Agreement be created by the Mindarie Regional Council, addressing 
the sections of the Local Government Act 1960 required in order to enable the 
withdrawal of the City of Stirling in the event that one of the five remaining 
constituent municipalities does not resolve to approve the Establishment 
Agreement detailed in 1. above: 

4. NOTES and SUPPORTS the recommendation (unconfirmed) of the Mindarie 
Regional Council endorsed on Wednesday 28 March 2012, that: 

 “1. The PricewaterhouseCoopers Stage 2 (Report in relation to the City of   
 Stirling's withdrawal from the MRC) dated 3 August 2011 be received. 

 
   2. The City of Stirling be advised that with respect to the resolution of its 
 Council of 13 December 2011: 

  a. the offer to withdraw its requirement that any agreement must be   
  accompanied by the City of Stirling ceasing to be a guarantor under the  
  Deed of Guarantee with BioVision made on 21 November 2007" is   
  acknowledged;  

 b. the offer to accept a payout based on a discount of 25% on the PWC 
averaged valuation is not accepted.  

 
 3. The City of Stirling be advised that the MRC is prepared to negotiate an   
 agreement for its withdrawal pursuant to section 699 of the Local Government 
 Act 1960 on the basis that the City of Stirling: 

  a.  be paid no more than its: 
  (i) paid-in capital contributions ($840,000); and 
  (ii) share of the Members Revenue Equalisation Reserve i.e. 

 unders/overs account ($670,000); 
 from current accumulated Mindarie Regional Council funds; 
 b. not be released from its liabilities under the Resource Recovery Facility 
 guarantee to BioVision; 
 c. retain its post closure liabilities for the Tamala Park landfill, including but 
 not limited to remediation and rehabilitation on the landfill site and other 
 lands potentially affected,  in proportion to the tonnes tipped to the total of 
 members tonnes over the life of the landfill; 
 d. retain its ownership share in the land at the Tamala Park landfill site: 
 e. should the value of the land assets exceed liabilities post the closure of 
 the Tamala Park land-fill site, then ten City of Stirling shall receive a portion 
 of that net asset value proportional to their period as members of the 
 Mindarie Regional Council; and 
 f. the outcome of the negotiations be the subject of a separate report to 
 Council.  

 
  4. Council’s resolution is significantly different from that recommended by 

 officers for the following reasons : 
a. The MRC has not raised its fees to the levels used in the 
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PricewaterhouseCoopers (PWC) computations, so the values assumed in 
those computations will not be achieved. 

  b. The City of Stirling's interest in MRC is an unmarketable minority interest 
  in a regional council that has little or no commercial value insofar as   
  the interest is incapable of being sold or sold for the PWC value to a   
  purchaser. 

 c. The City of Stirling's withdrawal will create diseconomies of scale for the 
 remaining members: the fixed costs of the operations, which are a high 
 proportion of the total costs, will be spread across fewer local governments 
 and, consequently, the remaining local governments will pay higher tipping 
 fees.  

  d. The City of Stirling's withdrawal will result in the substantial operating  
  costs of the Resource Recovery Facility being spread across fewer  
  councils, which will suffer an increased financial burden for the life of the  
  contract. 

e. The City of Stirling has not offered any compensation to the remaining 
members for the increased tipping fees and RRF costs. 

  f. A proposal that the remaining members of MRC intend to enter into a new 
 Establishment Agreement under which a departing member will be paid 
 only: 
  (i) its capital contributions; and 
  (ii)  its share of the Members Revenue Equalisation Reserve (ie 

unders/overs account) 
 suggests that it is fair and equitable that City of Stirling should withdraw on 
 a similar basis.”. ; and 
 

5. NOTES that any variations to these base principles of negotiation by the 
Mindarie Regional Council will be subject to a further report to Council. 

 
 

 
Attachments:  
1. Draft Establishment Agreement 12/30381 Minuted  
2. Replacement Clause 12/30536  
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